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From the Presidents

ADRA

The messages from the Presidents in
the Augustissue of this Newsletter re-
ported that there is a common inter-
est between our three associations in
exploring the desirability ofanational
mediation/disputeresolution organi-
sation, and in examining the forms
which such an organisation could take.

I am please to see that there is a re-
newed interest in the “formation of an
umbrella organisation” in other quar-
ters too, eg the Institute of Arbitrators,
and also by many who have attended
the meetings of the Melbourne and
Sydney ADR groups convened by the
international institute for Negotiation
and Conflict Management (INCM) in
the second half of 1997.

Iappealtoallindividuals and organi-
sations interested in the idea of na-
tional association to participate in
co-operative and united discussions
of the many issues which the idea of
national dispute resolution associated
raises.

With several organisations holding
networking meetings to discuss macro
issues, we have to be careful that we
are not vying with one another, and
unwillingly diluting the energies of
those thatattend. Therecent trend has
many disadvantages, including:

1. Duplicationofideasandresources.

2. Burnout

3. Itperpetuatesthe fragmentation of
the interest of those involved in
conflict management and dispute
resolution.

4. It creates an atmosphere of
competitiveness.

This is a call to all interested persons
and organisations to support ADRA’S “
A Peak Body Project”. This is the name
that we have given to the process of
discussing the idea of a national asso-
ciation in the coming year. Participa-
tionatour facilitation meetingsis open
to those within the ADRA member-
ship, and also other individuals or or-
ganisations who are a member of
VADRA or SADRA. We recognise there
will be a category of interest group that
onewould not necessarily expect to be
amember of ADRA, VADRA or SADRA,
for example the Australian LAW Re-
form Commission and the Family
Court of Australia whom we want to

continued on page 2 >

SADRA

SADRA’s Annual General Meeting for
1997 will be combined with our fourth
Continuing Education (CE) Forum on
November 13, 1997. The CE Forums
havebeenwell attended and have pro-
vided an important venue for mem-
bersto explorevarioustopicsindepth.
The Forum in August focused on the
issue of domestic violence. Suzanne
Pinkus talked to her Honours Thesis -
Balancing Power between Men and
Women in Divorce Mediation:
Rhetoric or Reality? - which provides a
thoughtful analysis of the literature
and relevant research on the topic.
The next CE Forum will address Safety
Issues in Mediation with a presenta-
tion from the staff of the Family Me-
diation Service, Relationships
Australia (SA).

Domestic violence is currently high
on the national agenda both in Aus-
traliaand New Zealand. Ijustreturned
from a formal visit to NZ as a member
of the Family Law Council where we
exchange information and views on a
wide range of topics with the NZ Fam-
ily Court Judges, and other court per-
sonnel, and with social workers,
lawyers and other professionals work-
ing in the family law in community.
The NZ Domestic Violence Act1995was
the focus of much discussion. Some
lawyers described the Act as “draco-
nian”, however most judges support
the Actand expressed the viewthat the
new laws are changing community at-
titudes to domestic violence. A broad
definition of violence isused in the Act
and the onus is on the perpetrator to
prove non-violent behaviour within
five days ofan allegation. Perpetrators
are required to attend accredited
courses, to help them to understand
and control their violence, over a six
week period. Perpetrators and also re-
quired to leave the family home and
access by perpetrators to their chil-
dren must by supervised. The Act cov-
ers violence between family and
non-family members, including dat-
ing-violence and elder-abuse by
carers. Needless to say the judges’
workload has been stretched since the
introduction of the Act as many vic-
tims of violence have found it easier to
report abuse, including psychological

continued on page 2 >

VADR

MAYV is now entering a new era with a
new name, the Victorian Association
of Dispute Resolution, VADR. This
name was approved at our AGM on
25th September after much delibera-
tion. In surveying who we in MAV and
are what our message is we have been
aware that not all our members are
mediators, but all are interested in
mediation and other forms of dispute
resolution. Consequently we changed
the name of the association to more
accurately reflect our membership. A
small article which outlines the rea-
soning for the change is included in
this issue.

The mission statement we have
agreed ontoreflectour purposeis: The
Association seeks to advance a con-
flict-resolving community through
providing professional development
and a network of support for the mem-
bers, and promoting non-adversarial
methods of resolving disputes in the
wider community.

At the AGM we also celebrated the
publishing of the Directory of MAV
(now VADR) members which has been
worked on through the year. The di-
rectory was available for these mem-
bers present and will be sent to all
members soon. The Directory is the
result of much hard work and thought
from our secretary, Tim Offor, and
Fileen Dethridge who coordinated the
sub-committee working on it. Tim has
organised the data base for the Direc-
tory with such care that it can be up-
dated easily and regularly, and can
provide the Committee with data to
assist it in serving the membership
more effectively. The Directory in-
cludes individual members’ details as
wellaslistingagencies, businesses, and
training courses. We expect to update
the Directory in the first half of 1998.

The Directory has been seen as one
stepinthe Committee ‘promoting me-
diation and otherforms of ADR’, alisted
purpose of MAV. Further distribution
of the Directory such as to local gov-
ernment and some agencies will be
considered further by the new Com-
mittee. Extra copies for members and
copies for non-members are available
from the Secretary for $6.00 including
postage.

continued on page 2 >
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ADRA President’s LETTER
< continued FROM page 1

participate. As we try to extend invita-
tions to as many people and groups
within this category as we can.
For those who query why ADRA (or
SADRA or VADRA) should have a bet-
ter claim to convene such facilitation
meetingslargue that the followingfac-
tors give ADRA a credible basis to do so:
1. A not-for-profit-basis
2. An established history
3. Weare “non-sectarian”,iewe are not
founded or maintained by any
particular specialist group

4. An established managerial structure
imposes accountability

5. A constitutional structure for the
determination of resolutions for an
proposed reform

6. Therearemodestresourcesavailable
topursueabroad rangingfacilitation
which is compatible with the
objectives under the Constitution

7 The Constitution provides that the
existing Association can evolve or
metamorphosise by democratic
processes.

InthelastMediation NewsIsaid “For
ADRA the facilitation will not be con-
ductedfor the purpose of membership
exercising a decision at the final stage
of the facilitation processes.

InthelastMediation NewsIsaid “For
ADRA the facilitations will not be con-
ducted for the purpose of the member-
ship exercising a decision at the final
stage of the facilitation processes. The
project will be about mapping the is-
sue, identifying people’s concerns,
generating options for the form of a
peak body and noting the range of
evaluative responses.”

Whilstitis nottheraison d’etre ofthe
Peak Body facilitation for the mem-
bership to make a decision about
ADRA'’s future or the preferred form of
any peak body, I must clarify the first
part of the above quote, and acknowl-
edge that members will be free to initi-
ate reform in accordance with the
processes prescribed by our Constitu-
tion.

The latter possibility is not incom-
patible with running a consultative
type facilitation, but I am willing to
listen to any views to the contrary,
whether from within or outside ADRA
Membership.

I confirm that ADRA will send infor-
mation to and hopefully exchange
progress reports with fellow not for
profit associations in the other states
and territories in the coming year as
some or all of them undertake their own
discussions on the idea of a peak body.

In closing, I thank outgoing Board of
Management for its hard work and
good team work, and hope that the
incoming Board works aswell together
and achieves as much.

SADRA President’s LETTER
< continued FROM page 1

abuse. There was a suggestion that some people have made false allegations but
there was general consensus among the judges that the Act has made a substan-
tial contribution to re-educating the public about imbalances of power in inti-
mate and domestic relationships in the community.

The Family Court Judges in NZ spend a good deal of their time mediating
disputes and have special rooms set up for this purpose within the courts. They
enjoy this aspect of their work and have a high success rate. At times they may
move from the role of mediator to a judging role in the same case but, where
possible, if mediation dose not work they withdraw from the case.

There are currently very few family mediators in New Zealand, although some
of the community-based counsellors who handle the work of the court combine
mediation with counselling. The courts employ Counselling Co-ordinators to
coordinate and monitor the delivery of non-legal services for the courts by
various professionals in the community. This arrangement appears to work well
inthevariousregions and provides for flexibility in catering for the various needs
of the consumers at a local level. I plan to provide further information gleaned
from our visit in an article in the next newsletter.

Dale Bagshaw
SADRA CHAIRPERSON

VADR President’s LETTER
< continued FROM page 1

Interest in forming a national peak body of similar state associations such as:
ADRA, SADRA, and VADR, and those in other states is evident in contacts being
made around the country. In VADR we are beginning discussions on the forma-
tion of such a national body, encouraged by the discussions at the ADRA Confer-
ence in Sydney earlier this year. Itis expected that the Fourth National Mediation
Conference in Melbourne in April next year will be an opportunity for further
consideration of the purpose and practicalities involved.

In Victoria we continue to be contact with a range of other dispute resolution
organisations such as LEADR, the Institute of Arbitrators and the new Interna-
tional Institute for Negotiation and Conflict Management.

A coalition of mediation related organisations in Victoria is organising the
Fourth National Mediation Conference in Melbourne in April 1998. This prom-
isesto provide stimulation to the mediation community as well as an opportunity
to publicise the benefits and availability of service of mediation and other forms
of dispute resolution.

I would like to express my appreciation for the good work done by the 1996/7
MAYV Committee and its four sub-committees: Activities, Newsletter, Mediation
in Schools, and Training, Accreditation and Standards. The latter oversaw the
development of the directory, and hopes to use its information to guide it in part
in ascertaining members’ views in the ongoing discussions on standards and
accreditation. We also now have a new sub-committee on Workplace Mediation.
Theissues of professional developmentis always on the Committee’s agenda and
we aware that we need to put more emphasis on the needs of our country
members as well as of those in the city.

I look forward to another productive year for our association with its new
committee and under its new name, VADR.

Diana Pittock, President

ADRA

Student Essay Competition

Earlier this year as part of its 10th Anniversary celebrations ADRA ran a Student
Essay Competition open to all students studying a dispute resolution course at
a college, university of other approved course provider.

The topic was “Institutionalisation of Mediation. Fashion, Fad or Future?”

From a strong list of entrants the winning three have been chosen (See
Competition Results Notice page 5).

Following in 2nd place winner Chris Fydler’s essay.

Michael Howard’s essay will appear in the next edition of Mediation News.
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VADR, The New Face of MAV

The Mediation of Victoria existed for
more than a decade.

In that time, we have seen the cred-
ibility and acceptability of adopting
various strategies for dealingwith con-
flict and with specific disputes. Our
membership reflects these different
approaches. Among us are not only
mediators but also negotiators, con-
ciliators, arbitrators and facilitators,
drawn from a wide spectrum of pro-
fessions, such as the law, social and
behavioural sciences, education and
community based organisations.

It seems appropriate, that the name
of our association should reflect this
diversity.

The committee of 1996-7 has con-
sidered the matter carefully, giving
particular attention to the following
issues:

1. The nature of our organisation. We
are an association.

2. The understanding among our
member and the committees they
represent of the terms ‘ conflict
management ‘, conflict resolution
, ¢ dispute management ‘ and
dispute resolution.’

3. Our links with other entities in
Australia which are engaged the
same activity as we are.

At the AGM members accepted that
the name of our association be
changed to :

VADR- The Victorian Association for

Dispute Resolution.

We believe that :

1. The name reflects our purpose of
being an association of both prac-
titioners and individualsinterested
in finding ways of resolving dis-
putes.

2. Thenamereflects theunderstand-
ing in the community about the
strategic use of mediation, facilita-
tion, conciliation etc in resolving
disputes. Weare not as concerned,
for example, with offering coun-
selling the personal management
of conflict, although some of our
members might be also engaged
in that activity.

3. The name is in line with those of
other like associations, eg SADRA
and ADRA with whom we already
collaboratein producing the news-
letter. Should anational bodyeven-
tuate, we are better prepared for a
more formal alliance.

4. The name will prevent confusion
with the Municipal Association Vic-
toria.

5. The proposed name has euphony.
It would be pronounced VDRA but
does not refer to ‘alternative ‘ dis-
puteresolution which the commit-
teebelievesisno longer applicable
as the approaches offered by our
members now considered ‘ main-
stream’.

Mediation-UK Style

In January this year (1997) I was privileged to be welcomed into the homes and
projects of a number of enthusiastic mediators in England and to share experi-
enceswith them. There were strong similarities between mediation in the UKand
Australia, particularly with regard to dedication, commitment and a recognition
of the need for training and accreditation. However, there were some interesting
differences, especially in the areas of funding, remuneration and types of media-
tion programs.

I met with Carey Haslem, the Chairperson of Mediation UK and some of their
paid staff including the Director, Tony Billinghurst, who all follow with interest
the development of community mediation in Australia. Carey referred to their
large network of volunteer mediators as “woolly jumper mediators” in order to
distinguish them from the highly paid lawyers who also offer

mediation services. I also met with mediators involved in local community
mediation services in London and Bristol. Mediation UK is comprised of a
network of projects, organisations and individuals interested in mediation and
conflictresolution. They are aregistered charity supported by grants, donations,
membership fees and publications. Their head office, based in Bristol, now
supports 75 services throughout the UK. Their three main areas of activity involve
neighbour disputes, victim-offender mediation and conflict resolution work in
schools.

Each service has its local committee of mediators who are responsible for fund
raising, coordinating mediator activities and organising mediation sessions.
They receive valuable support from the parent body, especially in the areas of
training and accreditation.

The mediators and local coordinators are not paid but willingly volunteer as a
community service. Many of them work in the helping professions, especially the
Probation Service, whilst others are recruited from various backgrounds, with
Quakers being well represented. A strong emphasis is placed upon training and

3

a training manual and assessment
module have been developed. Media-
tors can also complete a National Vo-
cational Qualification in mediation
which is competency based and avail-
able through the National Open Col-
lege Network. Whilst this training is
not compulsory at present, it is being
encouraged, as there is aneed to guar-
antee the quality of mediators for the
funding bodies.

I spoke with a meeting of Bristol Me-
diation Service mediators on the dif-
ferences and similarities between
community mediatorsin Australiaand
the UK. In Bristol they mostly mediate
inneighbourhood disputes, in this very
depressed area of England with mas-
sive unemployment and very poor
quality public housing. They gave me
an outline of how they operate.

Intake occurs at a central office,
which is always run on a shoe string,
often with voluntary staff. Two media-
tors are assigned to a particular case
and they contact both parties in per-
son, visiting them in their homes. The
initial visit is intended to allow each
partytodiscuss theissues and maylast
an hour or more, but time limits may
be imposed for subsequent visits. This
form of shuttle mediation may involve
visits over a period of two to three
months and usually results in the mat-
ter being effectively conciliated by the
transmission of offers from one party
to another. Up to ninety percent of
matters are concluded in this way. If
not resolved by the visits, both parties
attend a mediation session with the
same mediators, where the process is
severely truncated as much ventila-
tionhasalreadyoccurred. The sessions
usually last from one to one and a half
hours, resulting in agreements in
ninety per cent of cases.

Participants in mediation are fol-
lowed-up a few months after the final
session and theyare eitherinterviewed
in person or sent an evaluation sheet.
Theresults of such evaluations, includ-
ing comments from the users of the
service, are invaluable aids when ap-
plying for funding.

This band of dedicated and enthusi-
astic mediators are keen to develop
their skills and meet at each others
homes for support, on-going training
and to discuss cases. The coordinator
or a mediator may run a discussion
group or organise role play practice. A
regular newsletter keeps mediators
informed of the bigger picture as well
as local matters. Each service also of-
ferson-goingtraininginacentral place
every month on specific topics such as
handlingaggression, but, thesearenot
mandatory events. Mediators are re-
quired to attend training every three

Mediation —UK style ...continued >
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months and a progress review is held
once a year. At this review the media-
tor is given the opportunity for self-
assessmentaswell asbeingasked what
their training needs are.

The mediators that I met in Bristol
had discovered mediation through
their interest in social justice issues,
such as youth homelessness and op-
portunities in their local area. Some
worked in social welfare and others
were involved in politics as a means of
social change. Many of them had insti-
tuted change in their own lives by opt-
ingforasimplelifestyle, livingin shared
households, using permaculture prin-
ciples on small allotments of land and
developing a system whereby they ex-
change goods and services. I was al-
most tempted to see them as urban
hippies!

In London I met Dr Martin Wright,
who wrote Justice for Victims and Of-
fenders-A Restorative Response to
Crime. He spoke abouthisinvolvement
as the volunteer coordinator at Lam-
beth Mediation, where his special in-
terestisinvictim-offender mediations.
He explained that, like most mediator
panels, theirs is comprised of a small
active core of people from the local
community many of whom were edu-
cated in “the university of life”. Martin
emphasised the importance of men-
torsbeingavailable and described how
they telephone new mediators to offer
support as well as being at monthly
meetings. The Mediation UK Victim
Offender Network has over 100 mem-
bers who are mostly employed in the
victim offender field or a related area.
They are watching with interest the
Australian developments in this im-
portant area of dispute resolution.

Retired Magistrate Yvonne Craig is a
mediator with Camden Mediation
Service and her major focus is on the
Elder Mediation Projectwhich she pio-
neered and coordinates from her com-
fortable Bloomsbury flat. Yvonne has
assisted in designing workshops for
community mediation services which
mainly focus on conflicts between
young and old people, but, their inten-
tion is to demonstrate that these dis-
putes canbe constructively transformed
into intergenerational solidarity and
shared problem-solving.

Yvonne firmlybelieves that everyone
should be trained in mediation, espe-
cially school children, nurses and po-
lice officers, so that conflict can be
handled asitarises rather than waiting
forappointments or suffering from the
consequences of its escalation. The
ground breaking work carried out by
Yvonne and other committed volun-
teer visitors/mediators has made the
Elder Mediation Project a highly re-

spected area of Mediation UK’s work.

Mediation UK also has a keen inter-
est in peer mediation in schools. They
report an increase in the number of
schoolsworking on conflictresolution,
with many members of Mediation UK
being involved in training in schools,
especially in the areas of anti bullying
and self esteem.

Community and family mediation in
the UK has received some attention
recently, following the release of Lord
Woolf’s Report, which reviewed the
rules and procedures of the civil courts
in England and Wales. He recognised
the need for alternative dispute reso-
lution and the part that mediation serv-
ices play in defusing disputes, with the
resultantsavings to the court system. A
scheme is to be piloted whereby cou-
ples intending to divorce are offered
mediation and funding may well be
diverted from Legal Aid for this service.

Vicky Leach the coordinator of South
Camberwell’s Eye to Eye Mediation
which specialises in family mediation,
spoke at length with me about the im-
plications of the Woolf Report. Family
mediators must be qualified and there
is a strong emphasis on supervision,
monitoring and on-going training. As-
piring mediators must have had five
years direct work with children and
families and must be able to recognise
the stagesin the separation process, as
well as knowing about the dynamics of
families. Panels often consist of social
workers, health workers, probation of-
ficers, barristers and solicitors.

Whilst the mediation work is per-
formed on a voluntary basis, family
mediators are paid to attend regular
staff meetings and monthly supervi-
sion sessions. Individual cases are dis-
cussed at these supervision sessions,
as well as matters such as strategies,
transference and child protection.
Vicky had two criticisms of family me-
diators-that they are usually white and
middle class and that they do not ac-
knowledge the extent of domestic vio-
lence and the need for child protection.

Whilst Labour Party policies clearly
spell out the need for better alternative
dispute resolution including media-
tion, mediators in the UK wait with
baited breath for the Labour Party to
carryoutits promisesmade atthe 1995
Labour Party Conference “... to max-
imise access to justice and to ensure
that the justice system works for all
and commands public confidence.”

Mediators in the UK are confident
that, given adequate government fund-
ing, whilst being freed from the stress
of lobbying charitable organisations,
they can continue to provide a compre-
hensive delivery of mediation services

Maureen Carter
Mediator-Facilitator-Trainer
24th July 1997

Community
Consultation and
Discussion

Organised by ADRA and
Sydney C.].C.

On Wednesday, 24 September, 1997,
Mary Walker, a Sydney Barrister, and
Mediator, presented a lunchtime dis-
cussion on her work as a community
mediator and facilitators in areas
where communities are involved in
dispute with Local Councils, the Min-
ing Industry, Nuclear Industry and
Aboriginal communities. Participants
asked Mary a variety of questions.
“In a multi party dispute, what
preparation do you take and how do
you design the process for that par-
ticipation dispute?”
“How do you manage political and
moral issues?”
“Howdoyoumanagealarge group?”
In her response to the above ques-
tions, Mary stated that every Media-
tion and every Process Design was
DIFFERENT. However there were Gen-
eral FeaturescommontoallMediations:

1. Information Gathering. How far
out should the net be thrown in
preparing for a Mediation

2. What procedure should be
followed? This is usually
negotiated.

3. What are the Objective, Goals
and Outcomes?

4. Who are the Stakeholders? The
community, Mining Companies,
Councils etc.

5. Isitwvalid to aim for consensus?

6. What Media protocols have to be
considered?

7. In the mediator/facilator
involved with attitudinal change?

8. Finally, the dispute and its
outcomes have to do monitored
and evaluated.

Mary’ then proceeded to incorpo-
rate the above questions and issues in
her description/discussions of
Mediations /Community Consulta-
tions in which she has been involved.

Example 1 - the Use of Pesticides in
Community.

This had been a vexed issue for sev-
enteen years. The parties included
growers, sprayers, a Government De-
partment, people from the local com-
munityand nonresidents who wished
to be involved, for reasons that were
potentially unproductive. Mary de-
cided to restrict the Mediation to peo-
ple who resided in the area.
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Community Consultation and
Discussion
< continued from page 4

Her preparation involved in initial
interview/briefing, studying press re-
leases, the historical background, the
file from the government department
and TALKING TO LOCAL PEOPLE.

Of the 56 people who attended the
mediation, only 11 were seated at the
mediation table. Mary’s strategy for
managing a crowd is to find out who
the Real people are by asking those
present to introduce themselves and
say what they perceived their role to
be. In Mary’s opinion, large public
meetings are not intrinsically useful
in conflict resolution. What was the
outcome of this mediation which in-
volved survival issues? All those
presentdecided tobe partofanagree-
ment and to have another session on
medium and long term matters relat-
ing to pesticides.

Example 2-Copper Smelter and
Pollution in Port Kembla. 1993.

Established in 1908, the copper
smelter had boosted employment for
local residents who were predomi-

nantly ethnicand had lived in the area
for generations. As the copper smelter
was located in close proximity to resi-
dential housing there was property
damage from the sulphuric acid emit-
ted. Vexed questions werebeingasked:
what exactly was coming out of the
smoke stack? What was the extent of
damage to health and property? Who
wasresponsible? Publicmeetingswere
held to elect people to represent the
community at Mediation. The new
Senior Management Team of South-
ern Copper Ltd And the E.P.A. were
also involved. Mary aimed at building
trust so the participants would work
together in groups and come up with
OPTIONS for dealing with industrial
fallout. Itwasalsonecessaryto goback
to the community to agree with the
outcomes. In 1994, about 300 claims
went through and millions of dollars
were spent on upgrading to meet the
rigid conditions set by the E.P.A.

Example 3-Alleged Aboriginal Sacred
Site at The Pinnacles. outside Broken
Hill.

Because of confidentiality issues re -
“the dreaming”, Mary was not able to
tell us much about this particular dis-

pute. However, the groups involved
were diverse mining interests, the
touristindustry, artistsand three tribes
of aboriginals. The big question was:
should the Pinnacles be designated a
sacred site?

The Nuclear Industry and Waste -
Changes in Legislation.

There havebeen manychangesinleg-
islation. Who is responsible for deal-
ing with waste? There is the
community’s right to know the facts
versus secret business for the nation.
There are commercial ‘in confidence’
issues. If anything goes wrong, there
are emergency services-Police, Am-
bulance, Fire Brigade-but who coor-
dinates the services and who is
responsible? As time was running
short, Mary did not elaborate on these
matters.

HowDoesMary See Her Functionas a
Mediator?

Her function is to EMPOWER THE
PARTIES so they MOVEONINTO THE
FUTURE. This outcome depends on
ATTITUDINAL CHANGES BY THE
PARTIES.

Nefley Takacs.
Mediator. 29th Sept 1997

Dispute
Resolution
Directory

The Australian

A national guide to professional providers of
dispute resolution services

Cost: $29.50 plus $5 postage and handling

Name

Please send me The Australian Dispute Resolution Directory.
I have enclosed a payment of $29.50 plus $5.00 for postage and handling.

My cheque is payable to: University of South Australia OR
Charge my credit card: AMEX N Bankcard N Visa M M/card N

Address

Postcode

Card Expiry Date nn /ZnNn

Mail or Fax coupon to:
Dale Bagshaw

card No. NNNN NNNN DONND ANDN

Signature

Group for Mediation Studies, School of Social Work and Social Policy,
University of South Australia, Lorne Ave, Magill SA 5072
Fax: (08) 8302 4377 Telephone enquiries: (08) 8302 4378

ADRA

Congratulates the
Winners of ADRA's
10th Anniversary
Student Essay
Competition

st place - Gina Kacso
2nd place - Chris Fydler

I
I
I
I
I
I
I
I
I
I
I
I
I
: 3rd place - Michael Howard

I Gina’s essay will be published in the

latest edition of the Australian Dispute
| Resolution Journal.

Chris and Michael will have their
essays published in Mediation News

I
I
: Thanks to all those who contributed, in
particular the strong showing from
ond University.
: Bond University
e appreciate the enthusiasm an
| w iate the enthusi d
| effort that went into your essays and
ook forward to conducting this com-
look f dt ducting thi
| petition again in 1998.



VoLUME 6 NUMBER 1

MEDIATION NEWS

NovEMBER 1997

ADRA'’s Student Essay —2nd place winner

“The Institutionalisation of Mediation
- Fashion, Fad or Future”

Chirs Fydler

The purpose of this essay is to discuss the institutionalisation of mediaton in Australia, and establish why this current focus
on mediation as an alternative to litigation, is not simply a fad or fashion, but that this institutionlisation will continue into

the future.

Introduction

The growingneed foracheaper, faster,
and more mutually satisfying alterna-
tive to litigation, has led to the devel-
opment and popularity of alternative
dispute resolution (ADR) methods
over the twenty years. As the demand
forthosealternative has strengthened,
society has witnessed the institution-
alisation of such ADR tools as media-
tion. Institutionalisation can be
observed in universities, legislation,
establishment, oftribunals, and in the
courts’ management of cases. The
positive micro and macro aspects of
mediation as an alternative to litiga-
tion (discussed below) ensure that this
institutionalisationisnotsimplyafad,
but something that will have a posi-

tive future in Australia’s legal system.

Before discussing these benefits of
mediation, an explanation of what
mediation is, and what institutionali-
sation of mediation actuallyis, will be
required. It is from these definitions
that example of the institutionalisa-
tion of mediation can be provided,
and why there will be a continuing
trend increasing the use and under-
standing of mediation.

What is the institutionalisation of
Mediation’ in Australia?

Mediation is one of many methods
falling under the umbrella of alterna-
tive dispute resolution (ADR) meth-
ods. Other strands of ADR include but
not exclusive, arbitration, and con-

flict management. However it is me-
diation which will be highlighed in
this essay. Mediation is the process by
which the participants, together with
the assistance of a neutral person or
persons, systematically isolate dis-
puted issues in order to develop op-
tions, consider alternatives and reach
a consensual that financial burdens
on people, the results are likely to be
accepted bythe parties and morelikely
to endure.

Theinstitutionalisation of mediation
into the legal system denotes that the
legal society accepts and adopts the
concepts of mediation as a tool which
will aid it in administration of justice.
Further, the legal system must incor-
porate mediation into its administra-
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tion of justice, through court deci-
sions, education, legislation, and pro-
motion of its availability and positive
qualities. To be institutionalised the
legal societymustbe seen to foster the
growth of mediation, and encourage
academic development into an area
whichitseesasanalternative tolitiga-
tion.

Will the Institutionalisation of
Mediation continue into the Future?
There is a need for the institutionali-
sation of mediation in Australiadue to
inappropriate costs, time consump-
tion and results of disputes settled by
litigation. As the Honourable AM
Gleeson AC, states in his introduction
in The Supreme Court of NSW Annual
Reviewfor the year ended 31 Decem-
ber 1994.

“The community’s expectations of
the justice system have changed sub-
stantiallyinrecentyears. The demand
for individualised justice, responsive
tothemerits of particular cases, which
is reflected both in legislation and in
recentdevelopmentsin common law,
placeslessimportance on predictabil-
ity and certainty, and more impor-
tance on discretionary solutions
tailored to the circumstances of the
case.”

Mediation is one method of alleviat-
ing some of the concerns addressed
by the Honourable AM Gleeson AC,
and the Australian legal system’s in-
stitutionalisation of this method of
resolvingdisputes, both priorand post
1994, demonstrate this.

Theinstitutionalisation of mediation
inAustralian can be witnessed in many
facets of the Australian legal system.
Universities, States and Common-
wealth legislation, Court decisions,
and the establishment of tribunals all
provide evidence indicating the insti-
tutionalisation of mediation. Univer-
sities such as Bond are providing
students and professionals with
knowledge and practical experience,
in what is rapidly becoming the sci-
ence of ADR. These institutions are
also providing the breeding ground
foravastamountofliterature, and the
development of theory in this area of
the law. Federal and State govern-
ments have implemented legislation
that encourages, and in some cases
requires, mediation to resolve a dis-
pute as an alternative to litigation.
Examples of these are:-

e s19BA of the Family Law Act
(Cth) whereby the Family Court
can adjourn proceedings and
order parties to attend
mediation.

e Since September 1991 the
Commonwealth Administrative

Appeals Tribunal (AAT) has
offered mediation as voluntary
process of dispute resolution.
Similar powers are given to the
National Native Title Tribunal.
Participation in mediation
conferences in the tribunal are
voluntary and are not mandated.

¢ In addition to the mediation of
community disputes by
Community Justice Centres and
by private ADR agencies,
mediation has been gradually
introduced in the form of court-
annexed programmes on a
Federal and State level. In NSW
under the Courts Legislation
(Mediation and Evaluation)
Amendment Act 1994 (NSW), the
Court has the power, if both
parties agree, to refer the matter
to mediation. A similar provision
is found in the Commonwealth
equivalent relating to the Federal
Court.

o Farm Debt Mediation Act (NSW)
which makes it mandatory for
banks to offer mediation under s
8(1), for failed transactions
before foreclosing on farmers.
The Act provides that mediation
sessions are to be conducted with
as little formality and
technicality, and as expeditiously
as possible.

Further evidence of the future of the
institutionalisation of mediation can
be discovered by observing the way in
which the governmentutilises media-
tion in resolving current issues.

Institutionalising Mediation to Deal
with Current Problems

An example of the government us-
ingmediationtoresolve problems can
be seen in its Native Title legislation.
Native Title is an issue which will sup-
port the future of an institutionalised
mediation. After the Mabo case in
1992, the government realised that it
would be unreasonable for Native Ti-
tle claimants to litigate in the expen-
sive and time consuming way that
Eddie Mabo and the Mer Islanders
did. Justice French, President of the
National Native Title Tribunal, has
said:

‘All the money in
Australia would be
insufficient to pay the
bill if all native title
claims were litigating
in the courts.”
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The government therefore set up a
range of functions to determine but
principally the National Native Title
Tribunal to mediate native title claims.

Although not a large area of the law
at present, it is an area of growth and
further support for the fact that insti-
tutionalisation of mediation will re-
main in the future. This is because it
indicates the way in which the gov-
ernment isusing alternatives to litiga-
tion in resolving problematic current
issues.

These examples provided above, are
a few of many examples of the ex-
pandinginstitutionalisation of media-
tion. They provide evidence that
mediation will continue to be institu-
tionalised in the future, because they
are providing an attractive alternative
to parties when settling disputes. The
reasons for mediation as an alterna-
tive will now be discussed to further
the argument that this institutionali-
sation will continue into the future.
The benefits of mediation can be dis-
cussed in both a micro and macro
level.

Benefits of Mediation at a “user” level
The continued institutionalisation of
mediation is assured because of the
benefitsit can provide parties,insome
circumstances, when compared toliti-
gation it is argued’ that the adjudica-
tivebias of thelegal profession actually
harms dispute resolution. Mediation
provides a substantially better alter-
native to resolve the dispute in some
circumstances. Take the situation in
which the parties wish to maintain
their relationship, for example, in a
dispute with a continuing commer-
ciallease, it maybeimperative to both
parties that a workable relationship is
maintained. Alitigious approach, with
its “win/loss” verdict, often leads to
the destruction of relationships. Fur-
ther, the confidential nature of the
mediation allows a landlord to come
to an agreement with an individual
tenantwithoutthe termsofthatagree-
mentbeingdisclosed to other tenants.
The mediation approach can led to
each party being mutually satisfied
with a result they have determined
and the relationship stands a much
greater chance of survival.
Anotheradvantageisthat mediation
is a highly flexible dispute resolution
process. The structure, settings and
procedure can be negotiated and
adapted. Of benefit to the parties me-
diating is the fact that public interest
concerns, which would otherwise be
considered in the courts, need not be
discussed. Thusmediationisrestricted

continued on page 11 >
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Mediation and The Chinese Community

Khan Be - bio-sketch

Khan Be has been a sessional mediator at the Family Mediation Centre at Noble Park since 1988 and has both nursing and
social work qualifications. Before becoming Co-ordinator of the Chinese Mediation Plot Program in June 1996, he had

worked as a productive worker in the Child Protection Unit in Victoria 71/2 years

“Gettingtoyes: Accessibility to Primary
Dispute Resolution for people of Non
English Speaking Backgrounds”

Introduction

In a multi cultural society like Australia
one of the most asked questions in me-
diation is whether western mediation
models of mediation is relevant to peo-
ple of NESB.

The article explores some of the is-
sues related to the mediation of cross
cultural settings in the establishment
ofthe Chinese mediation pilot program
which has potential as a model of serv-
ice delivery to other specific ethnic and
cultural groups The program mainly
targets ethnic Chinese who may, due to
cultural or language barriers, have dif-
ficulty in or refuse to accessing main-
stream mediation services. Chinese
Mediation is available not only in the
three offices of the Family Mediation
Centrein Noble Park, Narre Warren and
Ringwood in the South east and North
eastareas but other community venues
in Footscray, Preston and Richmond in
order to outreach other Chinese speak-
inggroupsin the western, northernand
inner city areas of Melbourne The in-
creased number of ethnic Chinese was
reflected inthe 1991 Censusfigures (see
Bureau of Immigration Research 1993)
Ethnic Chinese quickly become one of
the major immigrant groups in Aus-
tralia with ethnic Chinese from Malay-
sia in the 1970’s from war torn
IndoChinainthe 1980’s and from Hong
Kong, Taiwan and the People’s Repub-
lic of China from 1989 to 1993. The Chi-
nese mediators (one permanent and
three sessionals) who all have social
science qualifications are bilingual and
bicultural and able to mediate in the
three most commonly used Chinese
dialects: Mandarin, Cantonese and
Teochiew. Services are delivered in a
co-mediation model with gender bal-
anced. The Program which offers both
family law and parent-adolescent me-
diation, started in June 1996 with ad-
vertisements targeting:
¢ mainstream and ethno specific social

welfare agencies
* Family Courts
* Legal Aidand CommunityLegal Centres
¢ Chinese newspapers, radio and local

papers
¢ Chinese self help and church groups

Pamphlets in both English and Chi-
nese languages are available which ex-
plaintheservicesand postersin Chinese
were also distributed. The basic steps of
mediation (introduction, statements,

key issues, negotiation, private session
(optional), agreements remains un-
changed. However certain stages of the
mediation process such as personal in-
take interview or use of private sessions
aremodified in order to meet the needs
and demands of the Chinese clients.

Mediation: Alternative to Litigation
There has been alonghistory of media-
tion in Chinese society based on the
teaching of Confucius (551-479 BC).
Confucianism views the family as the
pillar of society with strong emphasis
on social harmony placing the interest
of society above the individual and re-
solving conflicts through consensus. A
Chinese proverb says “Itis better to die
of starvation than to be a thief; it is
better to be vexed to death than to bring
alaw suit”. So the advantage of media-
tion is equally applicable to Chinese or
Asian Australians seeking an alterna-
tive to traditional divorce litigation. In
the formal court process, cultural dif-
ferences are often not recognised
anymore than the emotional overlays
of divorce. Mediation would be pre-
ferred by most Chinese because litiga-
tion could lead to disruption of social
harmony and to “lose face” or the
shameless concern for one’s owninter-
est. Unlikelitigation, mediation also has
the ability to be flexible and sensitive to
the needs of individuals and families
and its role could become an educative
and or empowering one.

Issues for Cross-Cultural Mediation
Culture hasanimpactontheattitudes
of dispute resolution. Hence, it is im-
portant to understand the cultural
norms and characteristics when deal-
ing with conflicts. However culture per
se should not be an important consid-
eration in the mediation process in the
sense thatwe specifically design amodel
to accommodate one culture over an-
other. After all, both Family Law and
Parent-Adolescent Mediation operate
within the “ shadow of the Family Law
and Children’s Lawin Australia. Never-
theless, culture is one important com-
ponent which mediators should be
aware of, along with all other personal-
ityand proceduralinfluences which are
partofthe dynamics of mediation proc-
ess. A successful mediation often de-
pends on the mediators ability to assist
both parties to find a mutually agree-
ableand asatisfactorysolution. Because
the parties rely on the mediators for
information and guidance in the proc-
ess, being able to speak the same lan-

8

guage and establishing a trusting rela-

tionship are essential. The use of inter-

preters are often rejected by NEBS

people in both counselling and media-

tion settings for the following reasons:

* Concernfor privacy and confidential-
ity in small community

* Quality, waiting time and continuous
availability in subsequent sessions

* Slowing down of the process and loss
of cultural indicators or meaning.

Chinese Cultural Influence in the
Practice of Mediation

The term ‘Chinese’ is used here to refer
to the Chinese as a race, rather than to
the Chinses in any national or geo-
graphical context. As Bond (1990) ob-
serves, fundamental Chinese values
remain with the Chinese in China, Sin-
gapore, Hong Kong and Taiwan. Thus,
the observations referred to in this arti-
cle could apply to the Chinese in the
People’s Republic of China and all the
overseas Chinese. Traditionally, Chi-
nese often use one of the respected
elders in the extended family to help
resolve family conflicts in order to “
avoid washing one’s dirty linen in pub-
lic” or to save face”. However if such an
elder is not available, Chinese would
often feel more atease and comfortable
if they can deal with people with whom
theycanrelateto,and notsimply to talk
with. Trusting someone who is cultur-
ally sensitive or who they consider an
“insider” will therefore facilitate the
conflict resolution process. This issue
of trust often explains why most par-
ticipants would sometimesrequirelong
personal interview prior to mediation
where they mainly start by seeking gen-
eral information relating to their cir-
cumstances and willnotreadilydisclose
their personal situation As a trusting
relationship was being developed, they
will later disclose slowly the exact na-
ture and the full extent of their con-
flicts. The traditional Chinese persona
is reserved and unexpressive, with re-
straintand inhibition of strongfeelings.
Therefore, mediators may find that
delvinginto the emotional state or con-
tents of the parties in mediation could
be counter productive or may get little
result or responses. Verbal or non-ver-
balbehaviourisanotherareawhich was
pointed out by Dodd, (1982) how peo-
ple communicate in different ways in
the high context or low context culture.
In high context cultures, individual and
social interactions are pre disposed to
know what is meant and what is ex-
pected in typical communication pat-
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terns. High context cultures “provide
information to equip members with
procedures and practices in a number
ofsituations” (Dodd, 1982). Onthe other
hand, low context culture do not pro-
vide these assumptions and the expec-
tations are explained as part of the
communication process. Here, “ infor-
mation is abundant, procedures are
explicitly explained, and expectations
arediscussedfrequently”. (Dodd, 1982).

Homogenous cultures are generally
high context cultures because its mem-
bers all share the same norms and val-
ues. Asian countries such as China or
Japan, are high context cultures where
as the US and Australia are considered
low context cultures. Cross cultural
communication could run into trouble
if one party acts out of a high context
approach and makes certain assump-
tions, while the other party functions
from a low context approach and ex-
pects an elaborate explanation. In this
context, nonverbal communication
could be at times a better indicator of
the truth. Mediators ought not to be
relying solely on verbal messages or
ought not to be very surprised or vexed
atthe speed of lack of detailed explana-
tion of why the agreement was reached
in a Chinese mediation. High tolerance
or acceptance of ambiguity may be re-
quired as long as the reality testing and
liveability of the agreementis explored.

Accordingthe Confucian tradition, the
Five Cardinalrelations of sovereign and

subject, father and son, elder brother
and younger brother, husband and wife,
and friend and friend provide not only
relationship of supreme importance,
but also hierachical significance. This
means thatif people behave in the right
way, at the right place and at the right
time, social harmonywould be achieved.

Chinese peoplein mediation or coun-
selling setting often expect communi-
cation flowing downwards, from the
mediator or counsellor whom they
deem authority figures with expert
knowledge (Sue, 1983). This deference
toauthority figure combined with emo-
tional restraint, could make Chinese
clients appear uninterested. Therefore,
anactive approachwith cleardirections
ofthemediation processisbetter suited
for Chinese clients.

In marriage relations, Chinese males
are considered the dominate spouse
and wife submissive. In this context,
the male mediator and the use of more
private sessions in mediation will play
an important role in addressing the is-
sues of power imbalance. Conflicts and
differences have to be delved in such a
way thatboth partieswillnot “loseface”.

Finally, mediators must be aware of
their own biases and should be very
careful not to stereotype on the basis of
ethicity, race, age, gender or socio-eco-
nomic status and need to take a holistic
approach in mediation such as taking
into account of the effects of the migra-
tion process and each individual’s de-
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gree of acculturation. And no less im-
portantisunderstanding the subtle dif-
ference in the subculture of the main
stream culture.

Thus, “to implement diversity the
mediator must assist in the creation of
a reality out of the domain of the par-
ticipates through honouring the par-
ticipantslanguage, issues, view of social
justice, gender and ethical perspec-
tives” (Haynes 1996)

SUMMARY
If divorce mediation in Australia is in
its infancy, this Chinese mediation pi-
lot program is still in gestation. This
article discussed very briefly the con-
tours of cross cultural mediation, is-
sues of mediators’ biases and cultures
influences, assessed or considered
some of the possible modifications in
the mediation process in order to make
the service more accessible to the Chi-
nese community in Australia:
¢ Usingbilingual and bi-culture media-
tor
¢ Having longer or more intake inter-
views for information dissemination
and trust or relationship building.
* Having a more active and directive
process.
¢ More frequent use of private sessions
is required.
¢ Possible use of shuttle mediation to ad-
dress severe power imbalance in do-
mestic violence situations and in
situations where the women subsume
an inferior or very submissive roles in a
hierarchical or patriarchal social system.
Atthe embryonic stage the author has
not enough data or research finding to
confirm the validity of the above men-
tioned modifications of the mediation
process, but this program represents a
small step closer to the goal of facilitat-
ingaccessibility of primary disputereso-
lutions for people of non-English
speaking backgrounds.
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Challenges in Establishing a Mediation Service

Ian Grummitt

Ian Grummitt, Registrar with the Domestic Building Tribunal in Victoria, was asked to summarise the top ten challenges
faced when the mediation service within the Tribunal. Following s his response which we thought would make very useful
checklist for anyone else considering such a move.

S

TEPS/CHALLENGES IN

ESTABLISHMENT

1

. Selection -
advertising for mediators;
assessing and appointing appli-
cants with experience in building,
mediating or preferably both:
appointingan appropriate number
of mediator and from locations
spread throughout the state.

Remuneration -

Obtaining approval for an appro-
priate level of remuneration;
determiningappropriatetravelling
allowances;

advisingsenior managementofthe
impact of the perceived low remu-
neration rate;

determining whether they should
be minimum rates for attendance
and cancellation rates and, if so,
how much.

3. Training -

arranging meetings of mediators;
arranging appropriate mediation
training for mediators requiring
training or a refresher;
dissemination of information to
mediators and subsequently dis-
cussing the evolving practices and
procedures of the DBT.

Process -

Whether to require/recommend a
standard process to be followed;
create acommittee of mediators to
provide feedback to the Tribunal.

5. Allocation -

evaluating suitability of a particu-
lar mediator, ascertaining avail-
ability of mediator, listing
mediations in a block or a one off,
providing each panel members
with a sufficient number of
mediations;

deciding an appropriate location
for the mediation — eg city
mediation room, office of media-
tor, on site, country court/hall/of-
fice;

liaising with mediators regarding
casesallocated tothem egadjourn-
mentrequests, documentfiled etc.;
venue and party availability for
morning, afternoon or evening
mediation. >

o

5 Research Grant Made Available W

(i)

Research Topics

(iii)
(iv)

project

The Australian Commercial Dispute Centre (ACDC) is an independent non-profit organisation
established in 1986 to reduce Civil Litigation through the use of dispute resolution processes.
Its functions are to educate the business and broader community about dispute resolution,
advocate a greater use of commercial dispute resolution, provide training and accreditation of
mediators, provide consultancy services in the resolution of individual matters and the
establishment of dispute resolution systems.

ACDC is offering a total of $10,000 for grants in 1997 to encourage and maintain independent
and innovative research and ideas in pursuit of ACDC’s objectives.

(i) Whatis the extent of understanding and use of mediation in the commercial sector?
(ii) How effective is mediation in resolving commercial disputes?

What is the extent to which mediation is meeting the needs of stakeholders?
Regulation of the commercial dispute resolution industry - is it necessary or desirable?

Applications are considered on the following criteria:
* the project must address at least one of the nominated Research topics;
* applicants are individuals or organisations with no alternative source of funding for their

* the projectis an innovative idea and likely to lead to practical improvements in the
acceptance or the use of commercial dispute resolution; and
* the projectis aimed at a better understanding of the use of commercial dispute resolution

Selection of the successful applicant(s) is at the sole discretion of the Board of Directors of ACDC.

For more detailed information contact:

Michelle McAuslan
Chief Executive Officer

Australian Commercial Dispute Centre

Level 6, 50 Park Street
Sydney NSW 2000
Ph: (02) 9267 1000
Fax: (02) 9267 3125

email: acdcltd@msn.com
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6. Standard forms/procedures -

¢ deciding what standard forms are required and preparing them eg. claim
forms, report of mediation, confidentially agreement;

* interpretinglegislationregardingissuessuch as confidentiality of mediation
and immunity of the mediator;

e discussing whether the mediator should provide an opinion if the mediator
is comfortable to, if asked to, or not at all;

* appropriate procedures to adopt after the Tribunal refers a case to a media-

tor, or the Registrar appoints a mediator;

level of intake procedure by Registry/mediator;

formulating adjournment policies;

the format of and content of the agreed issues in dispute;

dealing with new issues being brought up that are not in the application;

whether to disclose mediator name/details to parties;

availability of mediator panel for parties to request a mediator;

The Tribunal has introduced a Small Claim Procedure for smaller matters

that includes a limited time for mediations. This enables the hearing to

proceed immediately after an unresolved mediation.

N

. Attendance at mediation -
ability/willingness of parties to attend:
explanation of process to reluctant participants,

8. Enquires -

* Registrar being available for enquires by mediators;

* training of new Registry staff to deal with most enquires by parties and
mediators.

©

. Education -
knowledge of process by the public;
education of the public using methods such as a pamphlet on mediation and
making and receiving telephone calls. A video on mediation may be consid-
ered in the future.

10. Evaluation

* the method and appropriate time to evaluate the effectiveness of mediation
at the Tribunal requires consideration.
Consideration ought be given any evaluation to issues such as the resolution
rate at mediation, full statistical analysis, matters that resolve after media-
tion as a result of the mediation, the participation of the parties, degree of
client satisfaction, necessity for confidentiality, the agreed issues in dispute
thatmayreduce thelength ofa subsequent hearing, the cost of the mediation
process.

“The Institutionalisation of Mediation — Fashion, Fad or Future”
< continued from page 7

simply to the interests of the parties
concerned.

example, the Supreme Court, is that
the parties pay little or no money for

Thebenefits of mediation arenotlim-
ited solely to the parties involved. The
benefits of institutionalisingmediation
can also be observed as a macro level.

The Bigger Picture

Looking at a macro perspective, and
determining the government’s incli-
nation with respect to mediation, also
provide supportforthe suggestion that
the institutionalisation of mediation
will not simply be a fashion or a fad.
The price of providing justice to our
current system is costing the govern-
ment a disproportionate amount of
money. As the Australian government
isunder increasing pressure to reduce
budget deficits and cut public spend-
ing, thegovernmentis encouragingthe
institutionalisation of mediation be-
cause it is a cheaper form of justice for
it to provide. The current situation of
parties wish to resolve a dispute in, for

theuse of the court facilities, including
the judge’s time and the staffing of the
court room itself. These are all feder-
ally or state funded positions. By en-
couraging mediation out of court, the
government will reduce the amount it
will require to provide justice and bet-
ter satisfy the community needs.

Further, thegovernmentisinterested
inimproving the speed of the adminis-
tration of justice. By removing certain
disputes from the courts, they are al-
lowing other cases to be heard that
require an adjudicative approach, like
for example legislative interpretation
disputes.

The intention of the government to
encourage the growth of mediation can
bewitnessedinthe May 10 Justice State-
ment, 1995. The government’s justice
strategy is geared towards the resolu-
tionifdisputes beforethereisaneedto
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pursue the formal avenue of litigation.
“The government will

encourage the shift from
litigation to other means
of resolving disputes by
expanding and
improving counselling
and mediation services
available to the
community.

Government initiatives include, $4.3
million over four years in additional
resources to the Family Court to in-
crease its capacity to resolve dispute
through mediation rather than litiga-
tion. They will commit $16.8 million
over the next four years to increase the
number of community - based media-
tors specialising in family mediation.
Further they undertake they to pro-
vide community education toraise the
public’s awareness about the availabil-
ity of family mediation services. Thus
it is likely at a macro level there has
been, and will continue to be a push
towards the increase in the use of me-
diation, and such a more certain fu-
ture for the institutionalisation of
mediation.

All that Glitters is not Gold

Even though there are positive aspects
of mediation over litigation in some
circumstances, which indicate a posi-
tive future for the institutionalisation
of mediation, it should be noted that
mediation is not a panacea for all legal
problems. In factin many cases, litiga-
tion is definitely the best option. For
example if parties have honestly dif-
ferent interpretations of a statutory or
judicial rule.

It has further been suggested, that in
fact it may not be cheaper for the par-
tiesto engage in mediation. The cost of
employing legal representation in the
process of, and the preparation of me-
diation is atleast equal to that of litiga-
tion. Although this may be the case in
a small percentage of cases, the other
non-financial advantages discussed
above, would still demonstrate a de-
sire for mediation.

What this essay is suggesting that
there is a need for an alternative to
litigation in today’s legal system, and
attributes of mediation can satisfy cer-
tain elements of the societal require-
ments. Itisnotbeingadvocated as the,
“be all and end all”, of dispute resolu-
tion, but simply a better alternative to
the adjudicative process of litigation
in some cases.

The question still remains that if
mediation is only a solution to some

continued on page 12 >
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“The Institutionlisation of Mediation
< continued from page 11

problems, and in fact may save parties
cost, in the institutionalisation simply
a fad or fashion?

Is it just a fad or fashion?

A fad or fashion is defined as a craze or
the lasted thing, and connotes gener-
allysomethingthatisincredibly popu-
lar but short lived. In the 1980’s ADR
attracted its share of advocates who
foreshadowed the rapid development
and institutionalisation of mediation
to the stage where it would become a
whole new profession providing jobs
and reputations. More than ten years
down the track neither has occurred.
This may lead the casual observer to
believe that this institutionalisation of
mediation is simply a fad, or fashion-
able at the moment and will in fact
fade as time progresses. However this
is an unlikely scenario due to the ben-
efits, as both a micro and macro level,
that mediation can offer the legal sys-
tem. The slownessininstitutionalising
mediationis probablyindicative of the
conservative nature of the legal sys-
tem, in which it is attempting to be
recognised. AsJude Wallace observed.
Although there are not enough oppor-
tunities as yet to develop a mediation
practice, the process of institutionali-
sation of mediation at both a govern-
ment and private level however slow,
are inexorable.

Conclusion

The institutionalisation of mediation
is not simply a fashion or a fad which
will fade as time passes. The examples
of currentinstitutionalisation, and the
methods implemented by the govern-
menttoresolve currentissues confront
it, add strength to the argument that
instutionisation of mediation will con-
tinue into the future. The positive as-
pects of mediation in comparison to
litigation in many situations, ensure
that it will be cemented into a profes-
sion that is becoming increasing flex-
ibleinitsadministration ofjustice. The
macro and micro benefits of media-

tion also will ensure that it will have a
future in the institutions which teach
and administer the law. For these rea-
sons, the institutionalisation of me-
diation will not simply be a fad
or fashion, but will be an integral part
of the future of the Australian legal
system.
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Neighbour Disputes

Comparing the cost effectiveness of Mediation and Conventional Approaches
Neighbour disputes are commonplace. The behaviour complained of may
range from merely inconsiderate or antisocial conduct to harassment, violent
assault and other forms of criminal activity such as drug-dealing. The present
study suggests that the number of neighbour nuisance complaints reported
each year to local authority housing and environmental health service depart-
ments could be upwards of 250,000, about two thirds of which are likely to be
noise-related. However, it is known that the great majority of neighbour nui-
sance complaints are not reported to any of the agencies concerned with the
exception of noise complaints verylittle is known about the types of complaints
involved, the way they are dealt with or their resource implications.

The Research

One of the aims of the present study was to identify the range of costs incurred

12

both bythose embroiled in neighbour
disputes and those with responsibil-
ity for handling them, and to seek to
quantify these where possible. How-
ever, the main aim was to investigate
the cost effectiveness of mediation
compared with conventional meth-
odsofdealingwith neighbourdisputes.

The biggest challenge we faced was
howto devise amethod of comparing
these approachessince they differ fun-
damentally in terms of their aims,
methods, the context in which they
operate and also their outcomes. In
responding to this challenge we have
sought to combine some of the quan-
titative techniques associated with
conventional costs benefits analysis
where appropriate, with amore quali-
tative approach that is sensitive to
their limitations.

Thereportisbased on the finding of
two national surveys focusingon com-
munity mediation service and local
authority health and environmental
health departments, togetherwith the
more detailed case studies involving
both sets of agencies.

Measuring the impact of neighbour
disputes

Neighbour disputes feature regularly
in the media, and are often used to
portray the quirkier side of human
nature. However, thereis also adarker
side, since the effects on those in-
volved can often devastating. During
the six year period up to December
1994 there were seventeen docu-
mented fatalities associated with
neighbourhood noise complaints, and
a newspaper content analysis con-
ducted as part of the present study
produced four reports of fatalities re-
sulting from disputes between neigh-
bours during the first eight months if
1996 alone. At a more mundane level,
neighbour disputes canblight thelives
of those involved for years on end,
and the report features a number of
casehistoriesillustrating the problem.

Howneighbour disputes are dealtwith
Most neighbour disputes are either
ignored or dealt with informally by
those affected. Only a minority are
reported to thevarious agencieswhose
assistance is likely to be sought: prin-
cipally local authority housing and
environmental health departments
and also the police. Theyin turn trend
to deal informally with great majority
of complaints they receive, and only
invoke their extensive legal powers in
exceptional circumstances. This is
partly because of the expense associ-
ated with their use and partly because
of limitation interest in the nature of
the remedies themselves, both of
which we address in the report.

An alternative approach that has
beendeveloped over thelastfewyears >
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Book Review Book Review Book Review Book Review

Mediation Principles, Process Practice
by 1. Boulle Butterworths, Sydney, 1996, 330pp, $45.00

Professor Boulle is well known to me-
diators as Professor of Lawand Found-
ing Director of the Dispute Resolution
Centre of Bond University in Queens-
land. He has a wealth of experience as
amediator, mediation trainer and con-
flict management consultant. He
would also appear to be a person who
likes a challenge as he has chosen to
cover principles, process and practice
of mediation on one book!

Professor Boulle has approached his
task in a logical and comprehensive
manner. This is illustrated by his pres-
entation of the much discussed issue
of definition. Arguing that definitions
are important for practical reasons,
Boulle chooses to define mediation by
its core elements and normative ob-
jectives and then provides an inven-
tory of the variable features of
mediation. Theresultis four paradigm
models of mediation settlement,
facilitative therapeutic and evacuative.
The use of these models throughout
the book is a useful analysis, particu-
larlyin hisreview of mediationin prac-
ticelaterin the book. Clearly, industry,
courts and governments have not
placed the “ferment of activity” in me-
diation practice in such a framework
resultingin activitywhichmaybe “con-
fessed and contradictory”. Neverthe-

By RHONDA PAYGET
Solicitor and Mediator

less, it is interesting attempting to fit
the framework after the fact, and sup-
portstheimportance of theoryto prop-
erty ground consistent and coherent
practical application

The author sets up his discussion of
process byexaminingthe process/con-
tentdebate. He concludes that the dis-
tinction is “not watertight”. The
awareness of the mediator’s potential
influence on content through seem-
ingly process-typeinterventions by, for
example, developing the agenda, style
of questioning or choosing to inter-
vene or not intervene with a particular
negotiatingstyle, highlights theimpor-
tance ofamediator’s conscious evalu-
ation throughout the process. The on
sections communication skills and
techniques, particularly reframing,
non verbal communication and ques-
tioning, are vital reading. These skills
and techniques which are so crucial to
mediation process are too often ne-
glected by the prevalent settlement-
oriented medal.

At ADRA’s conference in May 1997,
Professor Boulle presented aworkshop
on The Mediation as Negotiator seek-
ing to discuss the manner of media-
tor’s involvement as facilitators of the
partiesnegotiations. Asthe authorsays
... “the writing on negotiation gener-

allymakeslittledirectreference to me-
diation”. Yet the influence of negotia-
tion theory (positional bargaining and
beyond) on mediation is evident. A
brief analysis of the negotiation ap-
proaches in mediation identifies this
discussion as one needing more atten-
tion, particularly given the predomi-
nance of the settlement model, in
which positional bargaining is most
visible.

Anecessaryoutcome of an ambitious
book is the need to cut short discus-
sions on a number of issues which are
perhaps deserving of more attention.
For example, privatised justice, power
and public interest concerns are men-
tioned only briefly. The need to priori-
ties issues for discussion has, to an
extent overcome by extensive foot-
notes and a bibliography. Finally, if I
may add a personal bias, I find it al-
ways refreshing to see references to
Australian cases and articles in aworld
if mediation literature dominated by
American publications. This book
makes a valuable addition in any me-
diation’s library

1.Mediation, Principles, Process, Prac-
tice by L Boulle Butterworths Sydney,
1996.

2. Ibid

3. Ibid 4. Tbid

...continued Neighbourhood Disputes

involved the use of mediation, which
seeks to deal more constructivelywith
the problem by enabling people to
negotiate a mutually acceptable out-
comeswhichthehelp ofaneutral third
party. The report examines the role of
community mediation serviceinrela-
tion to neighbour disputes, and com-
pares the approach used with
conventional ways of dealing with the
problem.
Resource implications and
environmental services
An important aim of the research has
beenidentify, and quantifywhere pos-
sible, the full range of costs that might
be incurred by two of the main agen-
cieswhoseresponsibilitiesencompass
neighbour disputes. Prior to the re-
source coststotheagenciesthemselves.
The report’s findings suggest that
the amount of time that is devoted to
tasks specifically relating to handling
ofneighbour disputesis much smaller

than is commonly supposed, and that
this reflects the relatively limited in-
put that is made in the majority of
cases. However, in a minority of cases
involvinginformalintervention onthe
part of housing officers, and when-
ever more formal measures are in-
voked (including various forms oflegal
actions and the rehousing of tenants)
the costs involved are normally con-
siderable and appear to offer genuine
scope for significant savings to be
made by using mediation in appro-
priate cases. Thereport’s findings also
call into question the effectiveness of
both the formal and informal ap-
proaches conventionally adopted for
neighbour disputes, and suggest that
mediation may offer amore construc-
tive solution where parties are willing
to give it a try.

Policy implications

Mediation can be an effective and
cheaper way of dealing with neigh-
bourdisputes, andisaresponse which
can help prevent disputes from es-
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calating into more serious problem.

The case for making greater use of
mediationinthe context ofneighbour
disputes is not funded on financial
considerations somuch asits claim to
offer a potentially more constructive
way ofresolvinga category of disputes
that has not proved amenable to con-
ventional forms of dispute resolution.
Nevertheless, thereportsuggeststhat,
provided it is properly targeted, me-
diation appears to offer scope for sig-
nificant savings to be made in respect
ofsomeofthe moreintractableneigh-
bour disputes that housing and envi-
ronmental health departments are
called upon to deal with.

The report proposes a strategy for
increasingthe number that could suc-
cessfully be resolved by means of me-
diation, and identifies a number of
suggestion for further research

The authors are members of the
Centre of Criminological is Legal
Research, Sheffield University
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Courses & Training

The Accord Group

Family Mediation Centre

Level 2, 370 Pitt Street, Sydney
Contact:

David Newton or Nina Harding

Ph: (02) 9264 9506

Fax: (02) 9264 8268

Commercial Mediation Training- 4 Day
Course

Cost $1400

Alternative Dispute Resolution
Branch- Department of Justice, Qld
GPO Box 149

Brisbane QId 4001

Contact: Peter Johnstone (Training
Coordinator)

Phone: (07) 3239 6277

Fax: (07) 3239 6284

Mediation Skills Course:

5 Days (Introductory Course
developed for people wishing to gain
basic understanding of mediation
process and essential skills)

Cost: $1195 (catering included)
Australian Commercial Disputes
Centre

Level 6, 50 Park St,

Sydney NSW 2000

Contact:

Martha McEvoy or Regan Jenkins

Ph: (02) 9267-1000

Fax: (02) 9267-3125

All courses held in Sydney
Commercial Mediation Course

3 Day Course and optional evaluation day
Cost $1295 (3 days), $1690 (3 days &
evaluation day)

Workplace Grievance Mediation
Course

2 Day Course and optional evaluation
day

Cost $900 (2 days) $1250 (2 days & evalu-
ation day)

Building and Development Application
Mediation (BA/DA)

2 Day Course and optional evaluation
day

Cost $900 (2 days), $1250 (2 days &
evaluation day)

Complaints Handling course— 1 Day
course

Cost $275

Barwon Parent & Youth Mediation
Service

Geelong, Victoria

Contact:

Fred Stern

Ph: (03) 5223 2966

Fax: (03) 5229 0102

Professional Mediation Training - 3 Day
Course

Parent/Adolescent, workplace
and peer mediation.

Cost: $160

Council of Adult Education,
Community Programs Department
256 Flinders Street

Melbourne, Victoria 3000

Contact: Diana Pittock

Ph: (03) 9592 1907

Mediation - An Introduction - 12 Hour
Course

Introductory course for people in man-
agement roles and human services field.

Noble Park, Victoria

Contact

Marie Garric

Ph: (03) 9547 6466

Parent/Adolescent Mediation -Levels 1 &
2; 3 day courses

Family Law Mediation - Levels 1 & 2; 3
day courses will be held in 1998

International Conflict Resolution
Centre University of Melbourne

Carlton Campus

Contact: Margaret Clark

Ph: (03) 9344 7035

Fax: (03) 9347 6618

Mediation in Schools - 30 Hour Course
19-22 January 1998

For primary and secondary school teachers,
and counsellors. Includes peer-mediation
training

Contact: Pat Marshall

Ph: (0359) 685 414

Mediation Short Course - 40 Hour, 13
Week Course

Practical and theoretical training for profes-
sionals, lawyers, managers, teachers, social
workers and community workers.

Contact: Diana Pittock

ph: (03) 9592 1907

Mediation Training

Level 1 and Level 2 both 3 day courses. Train-
ing in the theory and skills of mediation useful
in a broad range of setting but particular
emphasis given to parent/adolescent and
family law dispute.

Cost: $450 each

Effective Grievance Management Train-
ing

22nd, 23rd & 24th October

Understanding the nature of work place
grievance and their effects on organisations
and individuals

Learn how to design effective approaches to
the management of grievance.

La Trobe University

School of Law & Legal Studies
Bundoora, Vic 3083
Contact: Tom Fisher, Course Convenor
Ph: (03) 9479 2755 (Administration)

(03) 9479 2423 (Direct Line)
Fax:(03) 9479 1607
e-mail: T.Fisher@latrobe.edu.au
Family Law for Mediators
36 hours (block teaching out of normal work-
ing hours)
Cost: approximately $1,000
First Semister 1998
This subject forms part of the Graduate di-
ploma in Family Law mediation but is open
to practising mediators and others needing a
grounding in relevant issues of family law
Graduate Certificate in Conflict Resolu-
tion
1 Year part-time
Cost: $3,000
Graduate Certificate in Conciliation and
Ombuds Studies (pending approval)
1 Year part-time
Cost: $3,000

LEADR

National Dispute Centre
Level 4, 233 Macquarie Street, Sydney NSW
2000
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Ph: (02) 9233 2255
Fax: (02) 9232 3024

Mediation Workshops — 4 Day
Course

Teaches mediation skills and philosophy
Workshop - Issues and Techniques in
Family Mediation and Interpersonal
disputes

Details to be advised

Mediate Today

Contact Lorraine Djurican
Ph: (02) 9223 2255
Fax: (02) 9223 6058

Relationships Australia—- NSW

5 Sera Street

Lane Cove NSW 2066

Contact:

Linda Fisher/Valetta Turner

Ph: (02) 9418 8300

Fax: (02)9418 8726

Training Program in Mediation — 84
hours

Cost: $1,950

Advanced Mediation Training Program
Cost $560

Mediator Supervision Training
Program

3days

Training course for experienced
mediators desiring to become
supervisors

Cost $450

Ongoing Mediation Training

Cost: $35

Dealing with Financial Issues in
Mediation

Workplace Disputes

On-Going Mediation Training

Cost: $70

Parent-Adolescent Mediation
Family Law Act Revisited

Coaching and Role-play Practice in
Family and Child Mediation

Cost: $150/3.5 hour session
Supervised Mediation - minimum 3
hours

Experienced personnel to co-mediate with
newly trained mediators

Cost $75

Formal Supervision for Mediators
Cost: $100 -2 hour group session
Cost: $100 -1 hour individual session

Alternative Dispute Resolution Branch
—Department of Justice, Qld

GPO Box 149

Brisbane Qld 4001

Contact: Peter Johnstone

Phone: (07) 3239 6277

Fax: (07) 3239 6284

Mediation Skills Course:

5 Days (Introductory Course developed for
people wishing to gain basic understanding of
mediation process and essential skills)
Cost: $1195 (catering included)

Dates: Brisbane, Aug 4 -8, 1997
Townsville, Sept 8 —12, 1997

Brisbane, Nov 10 - 14, 1997

Relationships Australia Qld

PO Box 595

Spring Hill Qld 4004
Contact: Mieke Brandon
Ph: (07) 38399144

Fax: (07) 3832 4864
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Advanced Family Mediation — 28 hour
course
Cost $700
Relationships Australia - Victoria
Venue: 46 Princes Street
Kew Victoria
Contact: Ena Shaw
(03) 9364 9033
Intermediate Mediation course - 3 Day
Course
Including cultural issues and intake pro-
cedures
Cost: $695
Introductory Mediation course - 2 day
Course
Including the separation process and the
effects of separation on children
Cost: $595
Unifam
PO Box 3156
Parramatta 2124
Contact: Jo-Anne Collier
Ph: (02) 9891 1628
Theoretical workshop — 4 Day Course

Includes negotiation, breaking impasses,

value conflict etc

Cost: $225 (Early Bird discount $190)
Practice and Supervision of Skills
Cost: $420 (Early Bird discount $380)
Advanced Family Mediation Skills
Workshop

Cost: $420 (Early Bird discount $380)
Separation Mediation Assessment
Cost: $80

Comparison of Dispute Resolution
Procedures

Cost: $80

Domestic Violence and Mediation
Cost: $80

Co-Mediation & the Spectrum of Media-

tion Interventions

University Certificates,

Diplomas & Degrees

Southern Cross University

Lismore and Coffs Harbour Campuses and

External Study
Contact:
Marilyn Ryan
Ph: (066) 203 133
Bachelor of Social Science with Counsel-
ling and Mediation Studies Major
3 Years full time, 6 Years part time.
Bachelor of Legal Studies
Dispute Resolution Major
Contact: Anne Maree Sharkey
Ph: (066) 203 107

University of Western Sydney
Macarthur, Sydney
Contact: Linda Fisher
Ph: (02) 9418 8800
Graduate Certificate of Mediation
1 Year part time
Graduate Diploma in Mediation
Practice
2 Years part time

Charles Sturt University
PO Box 588
Wagga Wagga NSW 2678
Contact: Course Coordination
Ph: (069) 33 2513
Fax: (069) 33 2790

Graduate Certificate in Commercial
Dispute Resolution

1 Year part-time course by distance
education.

University of Technology
Faculty of Law

Post Graduate studies

Level 3, 645 Harris Street, Ultimo 2007
Contact: Marilyn Scott - Course Coordina-
tor

Ph: (02) 281 2699

Fax: (02) 281 2127

Graduate Certificate in Dispute Resolu-
tion

1 Year part-time

Cost: $3200

Master of Dispute Resolution

2.5 Years part-time

Cost: $7200

Macquarie University

Macquarie Graduate School of
Management

NSW 2109

Contact: Anne-Marie Hodson - Marketing
Coordinator

Ph: (02) 9850 9027

Fax: (02) 9850 9022

Postgraduate Certificate in Conflict
Management

Postgraduate Diploma in Conflict
Management

School of Law

Contact: Frank Astill

Ph: (02) 9850 7076

Dispute Management and Resolution

4th Year unit in LLB program.

Available to internal and external students -
13 weeks.

Possible as a single non-award unit.
Environmental Litigation and Mediation
Post-graduate unit available to graduates in
law and environment-related areas, as part
ofa

Masters degree or Diploma course.
Internal/external - 1 semester.

La Trobe University

School of Law & Legal Studies
Bundoora, Vic 3083
Contact:
Tom Fisher, Course Convenor
Ph: (03) 9479 2284 (General Office)
(03) 9479 2423 (Direct Line)
Fax: (03) 9479 1607
e-mail: T.Fisher@latrobe.edu.au
Graduate Diploma in Conflict Resolution
1 Year full-time, 2 years part-time
Cost: $6,000
Graduate Diploma in Family Law Mediation
2 Years part-time
Cost: $6,000

University of South Australia

The following three courses are in a nested
arrangement, give credit for prior study in
the area, and offer a wide choice of sub-
jects.

Graduate Certificate in Mediation
(Family) - established since 1993

One year part-time - three five-day blocks
Graduate Diploma in Conflict Manage-
ment —new in 1998

One year full-time or 2 years part-time
Master of Conflict Management by
coursework - new in 1998

1 Y2 years full-time, 3 years part-time:
Optional research component
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Inquiries about these courses can be di-

rected to the Faculty of Humanities and
Social Sciences, University of South Aus-
tralia, Magill Campus — telephone: (08)

8302 4424, fax: (08) 8302 4395 or email:

humanities@magill.unisa.edu.au

Mediation Training

Manuals

Oz Problem Solver - Written and
Compiled by Fed Stern
For Secondary Schools - end of year 9
and up
Australian based manual for teaching
students basic mediation skills. Can be
used with peer mediation programs.
Cost of manual: $20
Barwon Youth Accommodation
Service
Ph: (03) 5223 2966
Fax: (03) 5229 0102
Alternative Dispute Resolution Branch -
Department of Justice, Qld
GPO Box 149
Brisbane QId 4001
Contact: Peter Johnstone (Training
Coordinator)
Phone: (07) 3239 6277
Fax: (07) 3239 6284
Mediation skills Training Manual
As used in conjuction with ADR Branch
Mediation Training. Contains
information regarding conflict and
conflict management, the philosophy
of mediation and a step by step
introduction to the skills required of
mediators and the 12 Step process used
by the ADRB
Cost: $20
Group Facilitation Training Manual
As used in conjuction with the ADR
Branch’s Facilitation Course. The
manual contains information regarding
processes that can be used by third
parties to assist groups achieve their
goals. Includes information regarding
the role of facilitators, the facilitation
process and group dynamics.
Cost $20
Mediation Skills Training Video
The simulated mediation contained on
this video displays (with the assistance
of graphics and voiceovers) the
essential skills required of mediators.
Includes written material regarding the
twelve step process used by the ADR
Branch.
Cost: $20
Family Law Mediation Symposium
Video
A video presentation of recent Family
Law Symposium conducted by the ADR
Branch. Speakers from the Family
Court of Australia, Relationships
Australia (Qld) and the ADR Branch
provide valuable information regarding
recent changes to Family Law in the
context of Family Mediations.
Cost: $45 (Two Video Set)
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