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Modes of Dispute Settlement in Nepal

= Ancient Hindu religious books:
Yagyabalkya smiriti and Manusmriti

= Traditional dispute resolution mechanisms

Subbas (Limbu and Rai), Mukhiyas (Thakali), Mahato or Badgar
(Tharu)

1999 Local Self-Governance Act

Municipality/Village Development Committees, local politicians, social
workers, committee members of various user groups, clubs and
associations, paralegals, community mediation
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Need for Effective Mechanisms to Settle

Disputes

Formal systems are inaccessible to most people, due to various
reasons such as distance, time, costs, language, etc.

Threats of social ostracism, which prevents them from taking their
disputes outside the village or community to preserve harmony

Local power relationships and social norms deter many grievances to
be voiced (named) in public

Traditional dispute resolution mechanisms have disintegrated and
have their own biases

Communities required quick, inexpensive, and effective dispute
resolution to repair relationships and deliver social justice ?‘
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Goals

Improve access to justice at
the local level — Judicial
Reform

Establish a culture of
conflict resolution at the
local level — Peacebuilding
(prevent reoccurrence and
de-escalation of conflict,
relationship building,
empowerment, and local
capacity of dispute
resolution)
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The Concept

= Justice

remedy, respect, inclusion, equal treatment, and

participation in decision making and the community
work

=  Harmony

the relational value of cooperation, respect, and
coexistence fostered by a process that permits
people to talk about their relationships,
communication, and decision making.
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Facilitated Mediation — Hybrid Approach

The mediators do not make decisions, the
parties involved can constructively explore
ways of resolving a dispute

The process focuses on the ability of
mediation to satisfy disputants’ needs and
interests

Mediators play an active and evaluative role |
to balance the power between and among
the parties

Work on empowerment and recognition to
transform historic tension into cordial
relationship
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Types of Cases

Land

Monitory transaction

Defamation

Physical assault

Family disputes
Between husband wife —
separation, divorce, alimony,
polygamy
With family members —
property, dowry,
Interpersonal, use of alcohol
and drugs

=  Multi-stakeholder disputes

Do not mediate criminal cases
against the state

@

The Asia Foundation




Mediator Selection

Collaborate with VDC to conduct a participatory
community-based process to hominate new
mediator

The selection criteria for mediators will include:

local residency in project location;

level of involvement in community and position of respect
(e.qg., social worker, teacher, female community health
volunteer, ex-serviceman, user group member or leader,
traditional mediator)

representative of a traditionally marginalized group (e.g.,
woman, dalit, indigenous, other minority)

not part of the active political cadre
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Process of Community Mediation

1. Pre mediation preparation

Mediation session
Welcome and introduction
Ground rules
Story telling
|dentify the issues and interests
Separate meeting and caucus
Creating options -
Evaluating options and crafting agreerﬁnt

~
Post mediation observation and evaluation @
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Administrative Support

The Asia Foundation
- Senior Program Officer
- Program Officer

Local NGO Partners

- NGO Coordinator

- District Coordinators
- District Trainers

Community Mediators’

Society Nepal

- Program Director

- Program Officer @
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Administrative Support

Local Mediation Support
Mediator Expenses
Local Coordinators

Physical support for 'Il‘l 1]
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Community Mediation: Critical Junctures

Standardized body of practice for community mediation
Customized/revised training materials for Nepali context linked to rigorous 30-month
capacity building cycle

Enactment of Domestic Violence Act 2009: scale and adjust community mediation
services to address domestic violence issues in mediation by focusing on justice
through a gender framework

Development of referral system to link community mediation to broader justice
and social support service providers

Implementation of Mediation Act in 2014 and formation of Mediation Council

Application of Restorative Justice principles in mediation and dialogue process
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Community Mediation: Over a Decade of
Success

Foundation Built

Community mediation services in 504 locations of 21 districts

Mediation services for around 30,000 interpersonal and 100
multi-stakeholder cases registered with resolution rate of 80%

7,000 mediators trained with above 38% mediators as women
and more than 50% from marginalized communities

Maintained a pool of trainers and customized training materials
for Nepali context




Program Areas
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Community Mediation Program Districts
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Post-Earthquake Community Mediation Support

The Asia Foundation (TAF) extended our flagship program,
community mediation, with DFAT (Australian Department of Foreign
Affairs and Trade)assistance to quake-affected districts of Nepal to
address conflicts and vulnerabilities related to recovery assistance.
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Post-Earthquake Community Mediation Support

=  Assessment Framework:

- Multi Layer of Conflict
At State Level e (e
At Society Level, and e polceny &

At Individual Level "

representatives-
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Post-Earthquake Community Mediation Support

PROGRAM GOALS:

Increased understanding of the existing and potential
disputes post-earthquake

Interpersonal and multi-stakeholder dispute related to
post earthquake relief and recovery effectively resolved
through community mediation.

Effective coordination among service providers at local
level and at the national level.
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Post-Earthquake Community Mediation Support

« Program Achievements: (In a span of 2 years)
Trained over 4000 mediators
Established Mediation Centers in 360 new locations

Registered over 7000 disputes with 80% resolution rate and
90% beneficiary satisfaction

Contested issues pertaining to post-earthquake relief and
recovery in 7 districts effectively resolved through facilitated
dialogue.

Established network among service providers at local level
and at the national level to provide holistic services.
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Community Mediation: Over a Decade of Success

Highlights of impacts

Improved access to justice and local governance
Quick, inexpensive, effective resolution of disputes

Increased social harmony

Increased respect, communication, and cooperation between caste, class,
and gender

Restored relationship and connection between community and local
governance structures

Meaningful participation of women and marginalized groups as mediators
and disputants empowered

Institutionalization of mediation service

Enactment and implementation of Mediation Act and Regulations by the
government of Nepal in order to provide institutionally-based safeguards to
promote the mediation process <

Local government provides logistic and financial support  yhe Asia Foundation




Program Impact:

Personal
dimensions

Relational
dimensions

Structural
dimensions

Cultural
dimensions
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Personal Dimension

Meaningful participation of people from different groups,
culture, and language groups as mediators and social
workers

Community mediation has opened doors to many opportunities

iIncluding employment, capacity building and social services

WhICh has empowered a dalit women like me who was a victim
life In my own terms, get recognition

- Sita Sadhasankar, Mediator
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Personal Dimension

Mediators also learn to be more respectful and less
judgmental

Significant increase in their own self-esteem, and in their
confidence in providing facilitation and leadership in local

conflicts

we started seeing ourselves, those of us who are in and close to
the actual mediation, as having resources that contribute to the
training. We ourselves are in the best position to define the
needs we have according to the realities of our communities,
not according to the view of an outsider

- Hari Pandit, trainer -
[ )
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Personal Dimension

Strengthen people’s capacity
to analyze situations and
make effective decisions for
themselves

Disputants and their
surrounding communities
now see that disputes can be"
resolved by themselves

Interests voiced & recognized
that the other also had
feelings, fear, values, and
needs as valid as their own
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Relational Dimensions:

= Improved state-society relationships at the local level
mediators are included in decision that affect their communities

= Increased respect, communication, and cooperation between
neighbors and family
People work together and help each other in household work
People talk about their problems to have mutual understanding
Broken families are reunited after years

Lessen intergroup prejudice through institutional support for
Intergroup cooperation based on fair process and equality of
status between the groups involved
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Cultural Dimensions:

Inclusive, fair and interest-based facilitation alternative to
resolvmg disputes, which could be more acceptable to today’s
Increasingly heterogeneous communities

The avenue through which people can access rights that

other organizations make them aware of

Community in control of the case and decision

Members of the community prefer mediation rather than relying on
influential persons to make decisions

Address power imbalance

Encourage less powerful to express their concerns and determine
what suited their interests regardless of class/caste-based power

imbalances ?‘
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Structural Dimensions:

Enactment and Implementation of Mediation Act and Regulation by
the government of Nepal in order to provide institutionally-based
safeguards to promote the mediation process

Formation of Mediation Council to serve as a nodal and regulatory
body to lead mediation efforts in Nepal

Local governments refer complaints to the program and also
earmark funds through local development budgets to the
endowment fund

Network of practicing community mediators has been established
to amplify and include the voices of practitioners into policy making,

now with more than 7000 mediators as members Q‘d
The Asia Foundation




Lessons Learned

Long term commitment to
the mediation issue at the
national and VDC-level

Close integration with target
communities and local
government

Careful selection process of
mediators that reflects the
demographic composition
of the VDC

Endowment funds for
sustainability
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Lessons Learned

Engagement with Supreme Court,
Judiciary, and Ministries to raise
awareness on the concept and
effectiveness of community
mediation

Practice and evidence based
policy advocacy

In order to consolidate the peace
process at the national level, a
holistic and durable local-level
peace building approaches are

needed to respond to post-conflict Q2
Crises The Asia Foundation




@

The Asia Foundation




